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The petitioner, Providence and Wrchester Railroad Conpany
(P&W, appeals froman arbitrator's ruling requiring it to pay an
increased rate of conpensation for track usage and associ ated costs,
as well as other costs, to the respondent, National Railroad
Passenger Corporation (Amtrak). P&W seeks vacatur of the
arbitrator's judgnment [Doc.#4] based on its claimthat the arbitrator
mani festly di sregarded the | aw because he inproperly (1) acted in
contravention of the parties' contractual agreenments and (2)
determ ned and included costs in the new conpensation rate.
Conversely, Amtrak argues that the arbitrator's judgnment was proper
and seeks to have it confirnmed [Doc.#6]. W confirmthe arbitrator's
j udgnent .

BACKGROUND

The Northeast Corridor (NEC) is a set of railroad tracks



ext endi ng from Washi ngton, D.C. to Boston, Massachusetts. |t has
been in existence since the early 1800's. P&W has been operating
freight trains over the NEC since the 1840's. In 1970, the owner of
the NEC, Penn Central Transportation Conpany (Penn Central), filed
for bankruptcy, and the NEC fell into a severe state of disrepair.
In 1976, Penn Central conveyed the NEC to Consoli dated Rai
Corporation (Conrail), which i medi ately conveyed nost of it to
Anmtrak. Since then, Antrak, with congressional funding, has devoted
hundreds of mllions of dollars to the nmaintenance and upgrade of the
NEC, that continues to this day.

To develop the NEC so that it could operate from Washi ngt on,
D.C. to Boston, Massachusetts, Antrak entered into an agreenment with
P&W wher eby P&W conveyed certain property to Amtrak in exchange for
operating rights over portions of the NEC, as well as several parcels
of real property.! This was nenorialized in 1978, which was the
first of several agreenents between Antrak and P&W 2

In 1979, the parties entered into an agreenent that established

the conpensation rate that P&Wwas to pay Antrak for its track usage

1Al so, as part of its 1978 agreenment with Amtrak, P&Wretained a
per petual easenent to conduct railroad operations over all portions
of railroad that it conveyed to Amtrak

2Ant rak and P&W entered into contracts in 1978, 1979, 1982, 1983
and 1988. The details of those agreenents will be set forth as
necessary. The contracts will be referred to collectively as the
"several contracts,” unless specified otherw se.

2



at $.267829 per freight car or loconotive unit mle.® The rate
i ncluded the "use, operation of and mai ntenance of Northeast Corridor
properties and for services provided by Amtrak in connection with the
operation of P&W s freight trains.” Pet.'s App. to Vacate, Ex. B at
2. The contract provided further that the established conpensation
rate woul d be adjusted quarterly according to the Association of
American Railroads Quarterly Index of Charge-out Prices and Wage
Rates. From 1978 to 1982, P&W s conpensation rate increased only
slightly.

Because of a lengthy and contentious |egal battle before the
I nterstate Commerce Comm ssion (I CC)4 between Anmtrak and Conrail,
whi ch addressed the costing methodol ogy® used to set Conrail's

conpensation rate for its NEC usage, Amtrak and P&W agreed to set

SA car mle or loconmptive unit mle refers the distance that
each railroad car travels on the railroad tracks.

“The 1CC is now the Surface Transportation Board.

SThere are three basic costing nethodol ogies involved in this
case. The "common benefit" costing nethod "is a proportionate
sharing of all costs of providing transportation over the NEC
incurred for the comon benefit of Anmtrak and P&W " "sol e benefit”
costs are those costs that Amtrak incurs, not for its benefit, but
for the sole benefit of P&W "avoi dable costs"” are those costs that
Amt rak woul d save or avoid if P&Wdid not use the NEC. Pet.'s Mot.
to Vacate, Ex. A at 5.

I n the conpensation di spute between Antrak and Conrail, Conrai
argued that it was responsible to reinmburse Antrak for avoi dable
costs only. Res. Reb. Br. Doc.#11, at 12, 13. Antrak, on the other
hand, argued that Conrail should pay its proportionate share of
conmmon benefit costs and sole benefit costs. 1d.
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P&W s conpensation rate equal to the rate that Conrail and Antrak
agreed to in 1976. Antrak nmade this agreement with P&W know ng t hat
a judgnent in the Conrail litigation would necessarily affect how
conpensation rates are determ ned between Antrak and other railroad
conpani es.

In fact, the ICC agreed with Conrail's position and determ ned
t hat conpensation rates should be conputed using an avoi dabl e costs
met hodol ogy and that Anmtrak's common and sol e benefit costs
nmet hodol ogy was not appropriate. See Nat'l Rail Passenger Corp.
Application Under Section 402(a) O The Rail Passenger Serv. Act, 1
|.C.C. 2d 243, (Oct. 25, 1984) (citing Costing Methodol ogi es- NE.
Corridor: Commuter Serv., 367 |I.C.C. 192 (1983)). Consequently, in a
1983 letter agreenent, Amtrak and P&W agreed to | ock in P&W's
conpensation rate of $.30 per car mle until January 1, 1985.

I n 1985, however, Congress reversed the I1CC ruling that
establ i shed an avoi dabl e costing met hodol ogy for conputing
conpensation rates and established the standard set forth in 49
U S . C. 8 24904, which is based on a common and sol e benefit costing
nmet hodol ogy. See infra note 10. Thereafter, Amrak renegotiated its
rates with Conrail and other NEC users to reflect Congress's
| egi sl ative enactnment. Presently, all freight railroad conpanies,
with the exception of P&W pay Antrak $.991 per car mle for NEC

usage. Further, P&W has not had a conpensation rate increase since



1982; it continues to pay $.30 per car mle.

The 1979 agreenent provides that P&WN s conpensation rate can be
opened and renegotiated at five-year intervals fromthe date of that
agreenent if the party seeking to renegoti ate gives the other party
proper notice. It provides further, "[i]f no agreenent is reached,
either party may invoke the arbitration provisions hereinafter
contained."® Pet.'s App. to Vacate, Ex. B at 2; see also Ex. A at
12. In 1999, Antrak gave P&W tinely notice of its intention to
renegotiate P&W s $. 30 conpensation rate. Antrak al so sought other
costs from P&W When negoti ati ons broke down, Anmtrak initiated
arbitration. The arbitrator ruled in Amrak's favor and awarded it a
new conpensation rate of $.991 per car mle in addition to other
costs separate fromthe car mle rate that Antrak incurred. This
appeal foll owed.

DI SCUSSI ON

Before setting forth the legal principles that govern our
resolution of this appeal, P&W s claimthat the arbitrator acted in
mani f est di sregard of the |aw can be separated into essentially two
categories. The first category includes clains that focus on the
arbitrator's interpretation and application of various provisions of

t he several commercial contracts involved in this dispute. The

The 1978 and 1982 agreenents also contain arbitration
pr ovi si ons.



second category involves clains that the arbitrator applied either
the incorrect allocation statute or applied the correct allocation
statute but did so inproperly. W wll address each category of
clainms separately.

We set forth now the |egal principles that govern our review
when a petitioner challenges an arbitration award under the manifest
di sregard doctrine. "Arbitration awards are subject to very limted
review in order to avoid underm ning the twin goals of arbitration,
namely, settling disputes efficiently and avoi ding | ong and expensive
litigation." Banco De Seguros Del Estado v. Mut. Marine Ofices,
Inc., 02 Civ. 467, 2002 U.S. Dist. LEXIS 16980, at *3, *4 (S.D.N.Y.
Sept. 5, 2002) (citing WIlenmjn Houdsternmatschappij, BV v. Standard
M crosystens Corp., 103 F.3d 9, 12 (2d Cir. 1997)). The Federal
Arbitration Act sets forth explicitly the grounds upon which an
arbitration award nay be vacated. See 9 U.S.C. 8§ 10(a). In
addition, the Second Circuit recognizes the judicial doctrine that
"an arbital decision may be vacated if it is shown to be in 'nmanifest
di sregard of law.'" Westerbeke Corp., v. Dai hatsu Mdtor Co., LTD.
304 F.3d 200, 208 (2d Cir. 2002) (citation omtted). "Qur standard
of review under this doctrine is '"severely limted.'" 1d. (citation
omtted). Though the Second Circuit has never clearly delineated the
bounds of this doctrine, it has "cautioned that manifest disregard

‘clearly nmeans nore than error or m sunderstanding with respect to



the law.'" Di Russa v. Dean Wtter Reynolds Inc., 121 F.3d 818, 821
(2d Cir. 1997) cert. denied, 522 U.S. 1049, 118 S. Ct. 695, (1998)
(citation omtted); see also Dai hatsu, 304 F.3d at 208, 209.

We apply a two-prong test

for ascertaining whether an arbitrator has
mani festly di sregarded the Iaw, which] has
bot h an objective and a subjective conponent.
We first consider whether the governing |aw

al l eged to have been ignored by the arbitrator
[ was] well defined, explicit, and clearly
applicable. W then |look to the know edge
actually possessed by the arbitrator. The
arbitrator nmust appreciate the existence of a
clearly governing | egal principle but decide to
ignore or pay no attention to it. Both of

t hese prongs nmust be net before a court may
find that there has been a manifest disregard
of | aw.

Dai hat su, 304 F.3d at 210 (citations omtted, quotation marks
omtted). Further, "[t]he arbitrator's factual findings and
contractual interpretation are not subject to judicial challenge,
particularly on our limted review of whether the arbitrator

mani festly disregarded the law." Id. at 214; see al so Yusef Ahned
Al ghanim & Sons v. Toys "R'" Us, Inc., 126 F.3d 15, 25 (2d Cir. 1997)
cert. denied, 522 U S. 1111, 118 S. Ct. 1042 (1998).

Cateqgory 1: Contract interpretation

Specifically, P&Wclainms that the arbitrator, in contravention

of the terms of the several contracts, inproperly (1) applied the



i ncorrect costing nethodol ogy,’ (2) applied the new conpensation rate
retroactively, (3) required it to pay siding fees and (4) made
findings regarding the "Free Zone."?®

Because these clains involve strictly the interpretation of
vari ous provisions of the several contracts, our limted review under
the mani fest disregard doctrine precludes our review the arbitrator's
findings. See United Paper Workers international Union, AFL-CIO v.
M sco, Inc., 484 U S. 29, 37, 38, 108 S. Ct. 364, 370 (1987);
Dai hat su, 304 F.3d at 214; Toys "R' Us, Inc. 126 F.3d at 25. In
asserting such clainms, P&Winperm ssibly attenpts to reargue the
merits of its contractual argunments and chall enge the findings and
conclusions of the arbitrator in that regard. |[If courts intervened
on the nerits of an arbitration award, the federal policy favoring
arbitration would be frustrated. See Grasso-Jacobson Prod., Inc. v.
Directors guild of Am, Inc., No. 89 Civ. 5400(KC), 1990 U. S. Dist.
LEXI S 2314, at *4, *5 (citing Msco, 108 S. Ct. at 371 (citations
omtted)). W exam ne now P&W s second category of cl ains.

Cateqgory 2: Allocation Statute

'P&W s argunment here is based on contract interpretation because
it clainms that the several contracts required the arbitrator to apply
a costing nmethodol ogy based on 45 U.S.C. § 851 (1976) and
corresponding | CC rulings.

8The "Free Zone" or "Operating Area" are synonynous with one
anot her. They describe an area where P&W operates its freight trains
over portions of the NEC without car mle conpensation to Antrak.
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P&W's claimthat the arbitrator applied the incorrect
al l ocation statute to the facts of this case is without nmerit. Under
the first prong of the manifest disregard test, we nust determne if
the "governing | aw all eged to have been ignored by the arbitrator]]
is well defined, explicit, and clearly applicable. . . . A lega
principle clearly governs the resolution of an issue before the
arbitrator if its applicability is obvious and capabl e of being
readily and instantly perceived by the average person qualified to

serve as arbitrator."” Daihatsu, 304 F.3d at 209 (citations omtted).

P&W supports its argunent with nothing nore than two naked

assertions. First, it clains that because another statute® was in

%45 U.S.C. 8§ 851 (1976) set forth the statutory basis upon which
Anmtrak could receive reinbursement for expenses it incurred that
resulted fromoperations of other users of the NEC. It provided in
rel evant part: "(a) [Amtrak] is authorized to . . . (5) enter into
agreements with other railroads, other carriers, and comruter
agenci es, for the purpose of granting, acquiring, or entering into
trackage rights, contract services, and other appropriate
arrangenents for freight and comuter services over the rights-of-way
acqui red under this subchapter, with such agreenment to be on such
ternms and conditions as are necessary to rei mbursenment for costs on
an equitable and fair basis, except that cross subsidization anong
intercity, commuter, or rail freight services is prohibited. . . ."
(enmphasi s added).

This statute, on its own, fails to provide any gui dance
what soever as to the costing nethodol ogies to be used in determ ning
"rei mbursenent for costs on an equitable and fair basis.”™ The ICC
has interpreted it as requiring conpensation rates for rail freight
transportation over the NEC to be based on an avoi dabl e costi ng
met hodol ogy. See Costing Methodol ogi es-NE. Corridor: Conmuter Serv.,
367 I.C.C. 192 (1983)). Because Congress expressly changed the | aw
regardi ng the determ nation of conpensation rates when it enacted 49
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effect when P&W and Antrak entered into the several contracts, it
shoul d govern this case. Second, it clains that in creating 49

U S.C. 8 24904, Congress had no authority to displace their contracts
with Amtrak. Consequently, P&V has failed to carry its burden by
showi ng that there exists any "defined, explicit, and clearly
appl i cabl e" governing | aw other than the |aw the arbitrator applied

to the facts of this case. 10

U.S. C. 24904, conpensation rates are no |onger based on an avoi dabl e
costing net hodol ogy. See infra note 10.

1The arbitrator correctly applied the followi ng statutes to the
facts of this case: 49 C.F.R 24904(c)(1) and (2), 49 CF.R pt.
1201, and 49 C.F.R 88 1242.00, 1242.01 and 1242.02, respectively.
Section 24904(c) (1) and (2) provide: "Conpensation for transportation
over certain rights of way and facilities.--(1) An agreenment under
subsection (a)(6) of this section shall provide for reasonable
rei mbursement of costs but may not cross-subsidize intercity rai
passenger, comuter rail passenger, and rail freight transportation.

(2) If the parties do not agree, the Interstate Comrerce
Comm ssi on shall order that the transportation continue over
facilities acquired under the Regional Rail Reorgani zation Act of
1973 (45 U.S.C. 701 et seqg.) and the Railroad Revitalization and
Regul atory Reform Act of 1976 (45 U. S.C. 801 et seq.) and shal
det erm ne conpensation (w thout allow ng cross-subsidizati on between
intercity rail passenger and rail freight transportation) for the
transportation not |ater than 120 days after the dispute is
subm tted. The Conm ssion shall assign to a rail freight carrier
obtai ning transportation under this subsection the costs Antrak
incurs only for the benefit of the carrier, plus a proportionate
share of all other costs of providing transportation under this
par agraph incurred for the conmon benefit of Antrak and the carrier.
The proportionate share shall be based on relative neasures of volune
of car operations, tonnage, or other factors that reasonably reflect
the relative use of rail property covered by this subsection.”
(enphasi s added).

49 C.F. R pt. 1201 sets forth the Uniform Systens of Accounts,
Rai | road Conpani es.

Section 1242.00 provides: "(a) Commencing with annual reports

10



P&W s next chall enge addresses the arbitrator's application of
the allocation statute. Though P&W concedes that 49 C. F. R
8§ 24904(c) is the proper allocation statute to be applied in this
case, it argues that because the arbitrator applied the proper |aw,
he "appreciated the existence of a clearly governing |egal principle"
but, nevertheless, failed to apply it properly under the second prong
and subj ective conponent of the manifest disregard test.
Specifically, P&Wclainms that the arbitrator acted in manifest
di sregard of the law by requiring it to pay Antrak a conpensati on
rate of $.991 per car mle, which is tantamunt to P&W subsi di zi ng
Amtrak's operations in direct contravention of the allocation

statute, because it includes costs for track maintenance, signal and

for the year 1978 or for any portion thereof until further order, al
class | railroad conpanies including class | sw tching and term nal
conpani es (8 1240.1 of this chapter) subject to section 20 of the

I nterstate Commerce Act as anmended shall separate operating expenses
common to both freight service and passenger service in accordance
with the regulation in this part.

(b) The carrier shall maintain records supporting its conmon
operati ng expense apportionments to freight and passenger services.
The carrier shall report commpbn expense apportionnents to the Board
as required.”

Section 1242.01 provides: "The Uniform System of Accounts for
Rai | road Conpanies (49 CFR 1201) requires that carriers assign
directly to freight service or to passenger service, including allied
services, the expenses, taxes, and purchased services incurred solely
for the benefit of either freight or passenger service."

Section 1242.02 provides: "The Uniform System of Accounts al so
requires that carriers assign to commpn expense accounts the
remai ni ng expenses, taxes and purchased services which are not solely
related to either freight or passenger service. . . ."
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conmuni cations, Federal Enployer's Liability Act (FELA), as well as
supervi si on, support, general and adm nistrative and police patrols.
By including such costs, P&W asserts that the arbitrator "appreciated
the existence of a clearly governing |egal principle but decided to
ignore or pay no attention to it."™ Merrill Lynch, Pierce & Snith,
Inc. v. Bobker, 808 F.2d 930, 933 (2d Cir. 1986).

Assum ng the first prong to be satisfied here, P&Wstill cannot
prevail because "it is not enough that the nmoving party provide proof
that the arbitrator was aware of the governing legal principle; there
must al so be a showing of intent to disregard the governing | aw

A court may find intentional disregard if the reasoning supporting
the arbitrator's judgnent 'strains credulity', or does not rise to
the standard of 'barely colorable.'" Daihatsu, 304 F.3d at 217, 218
(citations omtted); see also Di Russa, 121 F.3d at 821, 822.

Track mai nt enance

Because Antrak maintains its track to a | evel of standard that
exceeds the level at which P&Wwould maintain its own track in
Antrak' s absence, P&W argues that the conpensation rate should be
adj usted downward to reflect the |level of standard to which it would
mai ntain its own tracks. No such downward adjustnment for differing
mai nt enance requirenents related to the |level of track standard is
called for in the allocation statute. It requires nerely that common

benefit costs be allocated proportionately. See 49 U S.C.
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24904(c)(2) (1997).
Si gnal Costs

P&W cl ainms "the vast majority of the signal and conmuni cation
mai nt enance costs Anmtrak incurs do not benefit P&W s frei ght
operations in any neani ngful way for the purpose of assessing a car
mle rate.” Pet.'s App. to Vacate at 13. Here, P&Ws argunment is
simlar to its argunent regarding track standards. P&W posits that
it needs only a primtive signaling and comruni cati on system for use
of its trains and because Antrak's systemis far nore sophisticated
does not entitle Antrak to costs that P&W woul d not have to spend in
Amtrak's absence. Again, the allocation statute provides for no such
met hod of downward adj ustnment based on the sophistication of signal
and conmuni cation systens. See |ld. Further, we have no doubt that
P&W benefits from Amrak's signal and comruni cati on system
Therefore, the arbitrator properly included such costs in the new
conpensation rate.

Supervi si on, Support, and General and Adm nistrative Costs

Finally, the arbitrator's award properly including in the new
conpensation rate P&WN s proportionate share of FELA, police patrol
adm ni strative, supervisory, support, general and adm nistrative
costs. P&Wgains at | east sone benefit fromthe costs Anmtrak incurs
under each of those categories. As a result, P&W nust pay its

proportionate share of those benefits because the governing statute
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does not exenpt it from paying any of those costs.

The arbitrator's judgnent cannot be said to "strain credulity”
or fail to rise to the standard of "barely colorable.” To the
contrary, the arbitrator recogni zed the governing | aw and applied
appropriately.

Concl usi on

P&W has failed, in all instances, to show that the arbitrator
acted in mani fest disregard of the law. The arbitrator's findings
and concl usions, therefore, are confirmed. Consequently, P&Ws
application to vacate the arbitration award [Doc.#4] is DEN ED, and
Amtrak's counter application to confirmthe arbitration award
[ Doc. #6] is GRANTED. The clerk is directed to enter judgnent
accordingly.

SO ORDERED.

Dat ed: Decenber 16, 2002
Wat er bury, CT

Gerard L. Goettel
U S. D J.
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